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California Should Neither Be Divided Nor Isolated

Each of us is a California lawyer and a member of the Ninth Circuit bar and practices law in a firm that has
offices in Northern California and Southern California.(1) Each of us has opposed recent proposals to split
the Ninth Circuit.(2) Given the obvious fact that "splitting a circuit does not do anything to alleviate
workload"(3) and the sometimes not so transparent fact that the proponents of splitting have agendas other
than alleviating workload,(4) the burden of persuasion should be a heavy one that structural change will
produce functional improvement.

Our focus today is on two particularly unsatisfactory proposals for splitting the Ninth Circuit that arise
from California's position as the producer of much of the court's workload, first, dividing California
between two circuits,(5) second, isolating California from other states. (6) If Congress restructured the
Ninth Circuit by dividing California or by isolating it, clients and lawyers and the public would be
disadvantaged. They would enjoy no demonstrable countervailing advantage.

California Should Not Be Divided Between two Circuits

If California were divided between two circuits, conflicts in actual cases could occur and additional
uncertainty about the applicable law unquestionably would occur. A few recent cases decided by the Ninth
Circuit help illustrate the point. In each, opinions on the court were divided, or the court and the district
court (or even the two of us) viewed the case differently, or a ruling either way would have been
defensible. Had the issues - of great impact on Californians - been litigated at two different courts of
appeal, with different outcomes, and had not one court spoken with one authoritative voice, serious conflict
and uncertainty would have resulted.

Regardless of how one feels about the actual result, imagine the consequences of a different outcome in
two separate circuits in the Proposition 209 litigation that challenged the constitutionality of an initiative
that prohibited race and gender preferences.(7) For a statewide University of California, or state university
system, or other agencies, such preferences would have been upheld in some parts of the state and struck
down in others, a result that would destroy any attempt to achieve coherent system-wide planning. Similar
conflicts would occur if litigation challenging the constitutionality of an initiative restricting the rights of
illegal aliens (Proposition 187) led to different outcomes in two circuit courts that affected a single
otherwise unified state.(8)

Examples abound. Suppose in an era when arbitration is increasingly used, two circuit courts produce
opposing rules for California-based contracts on the question whether an arbitration clause can provide a
standard of judicial review more rigorous than the deferential standard of review under the Federal
Arbitration Act.(9) Or suppose a state employer's requirement of an independent medical examination is
challenged - with different outcomes - under the Americans with Disabilities Act and the Fourth
Amendment.(10) The conduct of lawyers could be affected by conflicting rulings, for example, in one
court that a state statute prohibiting a lawyer from engaging in "offensive personality” is unconstitutionally
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vague and in the other that such a statute satisfies due process at least as applied.(11) Similarly, why should
California clients, lawyers, and citizens be forced to accept different rulings from different circuits on such
matters as the effect of a reservation of right to a federal hearing on federal constitutional challenges to
regulatory decisions, (12) or the effect of juror bias on habeas corpus review in death penalty cases (13) , or
the standing of a political subdivision to challenge the constitutionality of a state statute(14) , or in any of
the many areas in which conflicts can occur? These areas include California law issues in diversity
jurisdiction and supplemental jurisdiction actions, cases in which the interpretation of California law is
intertwined with federal questions, prisoner litigation, the validity of California statutes and regulations(15)
, issues involving environmental laws and natural resources that recognize no arbitrary boundaries(16) ,
and the subtle issues involving the interaction of California law and federal procedure and the Erie
doctrine.(17)

We do not wish to exaggerate or belittle the likelihood of actual conflict. It may be that actual
irreconcilable conflicts will not arise with great frequency. Given the human potential for new
controversies that fill the courts, however, conflicts are inevitable and not easily measured. When conflicts
arise, perhaps they may be ameliorated in a modest way via California's new rule of court governing
certification of a question to the Supreme Court of California (18) or intercircuit devices such as an en
banc panel formed by judges from two circuits, (19) but such procedures are extraordinary and limited.
Apart from actual conflicts and their amelioration, however, there is no doubt in our minds that in the law
as practiced in thousands of individual consultations, transactions, and litigated cases, having two
independent circuits issuing rulings affecting one state will aggravate uncertainty, unpredictability, and

complexity. (20)

Before Californians are burdened with a system that is unique to them and is without precedent in any
other circuit, a substantial showing should be made that significant improvements in function will result
from a change in structure. The proponents of splitting cannot make this showing. The cases and issues
will still exist. Moreover, the intracircuit procedures the Ninth Circuit has established for avoiding and
addressing conflicts will not be so easily administered in two circuits as in one. Furthermore, a system that
produces not only thousands of opinions a year but also conflicting or different decisions affecting one
state is, to invoke Justice Breyer's words, "a system which may work to the advantage of those with
resources sufficient to take advantage of the situation." (21)

There is enough uncertainty, unpredictability, and complexity already given the potential for different
results in the district courts, the intermediate state appellate courts in California, and the federal circuits.
California lawyers and citizens already have plenty to absorb and reconcile. It would be intolerable to
single them out and force on them another layer of difficulty that no one else in the country must endure.

California Should Not Be Isolated

If California cannot be divided effectively, should it be isolated in a California-only circuit? Doing so
would tend to make it more a California court with a parochial outlook and less a federal court with a
national outlook. It would diminish the diversity inherent in our federal system where the wisdom and
experience of judges from different states is customarily brought to bear on different issues. (22) It could
tend to be powerfully affected by one long term California senator who insisted on influencing judicial
nominations in ways that are not usually politically feasible when several states are joined in one circuit.
(23) It would violate the principles articulated by the Hruska Commission that "where practicable, circuits
should be composed of at least three states; in any event no one-state circuits should be created," (24) and
that "Except for the most compelling reasons, we are reluctant to disturb institutions which have acquired
not only the respect but also the loyalty of their constituents." (25)

20f4 3/10/99 9:24 AM



3of4

http://app.comm.uscourts.gov/hearings/sanfran/0529TRAY .htm

Conclusion
There is no good reason to split the Ninth Circuit and no good way to do so. Two particularly bad ways are
to divide California or to isolate it. Neither would produce any demonstrable advantage. Each would
seriously disadvantage California and its citizens. Attention should focus instead on filling judicial
vacancies so that the court has a full team to get on with its job.
Respectfully submitted.
Michael Traynor

Joseph P. Russoniello
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